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AGREEMENT FOR EXCHANGE OF CENTRAL ARIZONA
PROJECT WATER ON GOLF COURSE

This Agreement for Exchange of Central Arizona Project Water on Golf Course

FL
(“Agreement”) is made this A day of &( ember , 2000 by SUN CITY WEST

UTILITIES COMPANY (“Water Company™), an Arizona corporation, and BRIARWOOD
COUNTRY CLUB (“Briarwood”), an Arizona non-profit corporation (“the Parties”).

I. RECITALS

A. In February of 1998, eight community organizations in Sun City, Sun City West
and Youngtown established the CAP Task Force to determine if the 6,561 acre foot allocation of
Central Arizona Project (“CAP”) water intended for use in Sun City, Sun City West and
Youngtown (“the Sun Cities”) should be retained, and if so, how the water should be used and
paid for.

B. Over a fourteen-week period, the CAP Task Force studied issues such as
groundwater declines, the availability of alternative water supplies and the impact of
relinquishing the CAP allocations.

C. After studying.the options for use of CAP water, the CAP Task Force
recommended that CAP water be retained and used through an arrangement with local golf
courses. CAP water would be delivered to Sun City and Sun City West through a nonpotable
pipeline (“the Pipeline”) and used to irrigate golf courses that have historically pumped
groundwater. The CAP Task Force submitted its final report by resolution on May 19, 1998.

D. Water Company entered into a contract entitled “Subcontract Among the United
States, the Central Arizona Water Conservation District and the Sun City West Utilities

Company Providing for Water Service, Central Arizona Project,” Contract No. 00XX300002,

Doc. #255984 v.06




dated October 26, 1999 (“the CAP Subcontract™), entitling it to 2,372 acre feet of CAP water use
in its service area.

E. This Agreement is intended to (1) provide CAP water to golf courses to replace
their use of groundwater thereby preserving groundwater supplies under Sun City West and
benefiting the entire community; (2) allow Water Company to utilize its CAP water at
substantially less cost than building a treatment plant thereby providing the most direct benefit to
rate payers at the lowest possible cost; and (3) legally convert a portion of Water Company’s
groundwater pumping into surface water through a water exchange thereby significantly
reducing the community’s historic reliance on groundwater in the exchange.

F. The Parties to this Agreement intend to implement the project through a water
exchange. Water Company will give CAP water and Briarwood will give groundwater in the
exchange.

G. Water Company is an Arizona public service corporation within the meaning of
Article 15, § 2 of the Arizona Constitution and is authorized to provide water service within
portions of Maricopa County, Arizona (“the Certificated Area”) pursuant to a certificate of
convenience and necessity ;gral'nted by order of the Arizona Corporation Commission (“ACC”)
and is authorized to withdraw groundwater pursuant to its water service area right (56-
002038.0000) established under A.R.S. Title 45, Article 6.

H. Briarwood withdraws groundwater pursuant to certain non-irrigation
grandfathered rights and other withdrawal authorities.

L Water Company and Briarwood desire to enter into an agreement whereby Water

Company provides CAP water to Briarwood for irrigation of golf courses in exchange for the use
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of groundwater, and Briarwood provides groundwater to Water Company for potable deliveries
in exchange for the use of CAP water.

L. Briarwood acknowledges that in order to effectuate this Agreement, Water
Company or an affiliated entity will construct the Pipeline to deliver CAP water to Briarwood’s
golf courses in reliance on Briarwood’s commitment to use CAP water pursuant to this
Agreement.

NOW, THEREFORE, in consideration of covenants and agreements contained herein,
the sufficiency of which is hereby acknowledged, the Parties agree as follows:

II. CAP EXCHANGE AGREEMENT

1. Exchange. Water Company and Briarwood hereby agree to a legal arrangement
under Arizona law (A.R.S. §45-1001) called an “exchange.” Pursuant to Arizona law, Water
Company will annually “give” to Briarwood up to 818 acre feet of Water Company’s CAP
water, and Briarwood will “give” Water Company an equal amount of Briarwood’s groundwater.
In reality, Briarwood will use CAP water delivered to it and refrain from pumping groundwater
in the amount of CAP water used. In reality, Water Company will continue to pump
groundwater from its wells;-in ‘the same amount as it historically pumped, but it will be able to
account for the groundwater as if it was CAP water up to the amount of CAP water delivered to
Briarwood. The net result will be a reduction in total groundwater pumping as a result of the use
of CAP water on Briarwood golf courses. Pursuant to Arizona exchange law, Water Company
must account for the groundwater it “receives” in the exchange as CAP water and Briarwood
must account for the CAP water it “receives” in the exchange as groundwater. Each party may
use the water it receives only in the manner in which it may legally use the water it gives in the
exchange. Therefore, the same acreage a;nd water use restrictions that applied to Briarwood

before the exchange will continue to apply after the exchange.
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2. Exchange Period. The exchange period is the calendar year.

3. CAP Water Rights. Water Company will exchange up to 818 acre-feet of CAP

water pursuant to its Municipal and Industrial CAP Subcontract No. 00XX300002.

4, Groundwater Rights. Briarwood will exchange groundwater pursuant to the

following water rights:

Type 1 Grandfathered Rights

58-117269.0002 484.85 acre feet

Groundwater Industrial Use Permits

59-511010.0000 333 acre feet
For purposes of satisfying the Arizona Department of Water Resource’s requirements for
exchanging Type 1 rights, and for purposes of this exchange only, the parties hereby recite that
Briarwood has the theoretical right to withdraw groundwater at the locations where Water
Company will withdraw the exchanged groundwater. This does not allow Briarwood to use,
have any rights to or in any way interfere with Water Company’s use of Water Company’s wells.

5. Term of Agreement. The initial term of this Agreement runs from the Effective

Date through December 31,:‘20°43, which is the date of expiration of the CAP Subcontract. If the
CAP Subcontract term is extended or renewed, this Agreement, if still in effect, will
automatically renew for a period equal to the new term of the CAP Subcontract (together

referred to herein as “Term”).
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6. Termination of Agreement.

6.1  Either party may terminate this Agreement if any of the following

pre-conditions has not occurred.

a.

The Operating Agreement referenced in section 9 of this
Agreement has been executed by both parties no later than
December 31, 2000.

Arizona Department of Water Resources (“ADWR?”) has issued all
permits or approvals necessary to implement an exchange to

enable the use of CAP water on Briarwood’s golf courses no later
than March 31, 2001.

Briarwood has applied for and obtained sufficient authority to
withdraw groundwater to achieve the purpose of this Agreement
for the Term of this Agreement no later than December 31, 2000.

The preliminary design/cost study ordered by the ACC in Decision
and Order No. 62293 has been approved by the ACC.

6.2  Except as provided in section 6.1, Briarwood may terminate this

Agreement only in the event of a material breach of this Agreement by Water Company.

6.3  Water Company may terminate this Agreement for the following reasons:

a.

. A material breach by Briarwood, including if Briarwood remains

in arrears in the payment of amounts due under Paragraph 10 of
this Exchange for more than 60 days, which termination will be
effective 15 days after mailing written notice of termination to
Briarwood.

If Water Company cannot legally continue to deliver CAP water to
Briarwood golf courses, after having made a good faith effort to
maintain and/or obtain the necessary legal authority.

If Briarwood cannot legally continue to exchange groundwater
with Water Company, after having made a good faith effort to
maintain and/or obtain the necessary legal authority.

If it becomes necessary for Water Company to use the CAP
Subcontract water for potable deliveries to the residents of Sun
City West. Before Water Company may terminate this Exchange
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for this purpose, Water Company must give Briarwood at least two
years notice.

6.4 If this Agreement is terminated before Water Company has recovered its
investment in the Pipeline and the Pipeline is no longer being used to benefit Sun City West
water ratepayers, at the first succeeding rate proceeding the ACC would determine whether
Water Company could continue to reflect its investment in the Pipeline in water rates.

7. Delivery and Acceptance of CAP Water. Water Company will meter and deliver

to Briarwood CAP water for use on its golf courses in the amounts determined pursuant to
Paragraph 9 of this Agreement. Water Company will deliver the water at the location shown in
Exhibit A to this Agreement (“Point of Delivery””). In no event is Water Company obligated to
deliver more than 818 acre feet of CAP water in any one year. Briarwood agrees to accept
delivery of the amount of water ordered pursuant to Paragraph 9 of this Agreement and to use the
water in accordance with the terms of this Agreement. Water Company’s obligation to deliver
CAP water is subject to Water Company’s ability to receive the CAP water from the Central
Arizona Water Conservation District (‘CAWCD”). This Agreement is subject to the terms and
conditions of the CAP Subcor}tract and the Master Rebayment Contract between the CAWCD
and the United States, as amended.

8. Location of Use. The CAP water delivered to Briarwood pursuant to this

Agreement may be used only at the locations where Briarwood has the legal authority to use
groundwater pursuant to existing authorities to withdraw held by Briarwood or any additional
authorities to withdraw that may be acquired in the future.

9. Ordering and Delivery of Water. Briarwood will order and Water Company will

deliver the CAP water pursuant to the ordering and delivery procedure set forth in the Operating

Agreement attached hereto as Exhibit B. The Operating Agreement may be amended from time
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to time by written agreement of both parties without amending this Agreement. Water Company

is not obligated to deliver water to Briarwood until such time as construction of the Pipeline is
complete. Briarwood agrees to use its best efforts to use the amount of CAP water made
available to it on its golf course each year, consistent with best golf course management practices
and legal requirements. Nothing in this Agreement shall be construed to limit Briarwood’s legal
right to pump groundwater pursuant to its permits if Water Company is unable to deliver the
amounts of CAP water anticipated by this Agreement.

10.  Payment for Exchanged Water. Briarwood must pay Water Company a charge

per acre foot of water received pursuant to this Agreement (“the Exchange Charge”). The

Exchange Charge for the first five years of deliveries will be an amount equal to 80% of
Briarwood’ average per acre foot cost of purchased power for pumping groundwater during the
calendar year prior to the first year Water Company delivers CAP water to Briarwood. This will
be determined by Water Company in an audit of Briarwood’ power records. Following the end
of the fourth full calendar year of deliveries, Water Company will audit Briarwood’s books and
records pertaining to the power costs of pumping groundwater and determine what the
Briarwood’s average per acre foot power cost for pumping groundwater would have been in the
fourth year had it been using 100% groundwater. The Exchange Charge in the sixth through
tenth calendar years will be 80% of this per acre foot amount. Briarwood agrees to provide any
relevant information requested by Water Company for the audit and cost determination. Water
Company will perform such an audit and determination every five years and adjust the Exchange
Charge accordingly. Water Company will bill Briarwood monthly and Briarwood must pay the

Exchange Charge within 30 days of receipt of a bill. If Briarwood does not pay the charge
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within 45 days of receipt of the bill, Briarwood must pay a late charge of 1.5% per month for
each day the payment is delinquent beyond the due date.

11.  Additional CAP Water. If Briarwood acquires additional CAP water after the

effective date of this Agreement, Water Company will work with Briarwood to either 1) include
the additional water in the exchange through an amendment to this Agreement or a separate
agreement, or 2) enter into a new agreement for direct delivery of the CAP water to Briarwood.

12.  Water Quality. Water Company will deliver water to Briarwood suitable for use
for irrigating golf courses at the Point of Delivery. Briarwood is responsible for the quality of
water after the Point of Delivery.

13. Water Exchange Notice and Reporting. Water Company will file a Notice of

Water Exchange as required by A.R.S. § 45-1051. In addition, both Water Company and
Briarwood will file annual reports on water exchanged pursuant to A.R.S. § 45-1004 and will
exchange water in accordance with the exchange agreement and any other legal requirements
applicable to the exchange. In no event will Briarwood use the CAP water in a manner in which
it was not legally entitled to use the groundwater being exchanged.

14.  Dispute Resolution.

14.1 Scope. This section governs the resolution of all disputes arising under
this Agreement.

14.2 Good Faith Negotiations. The party that believes a dispute exists under

this Agreement will first refer the dispute to the Representatives for resolution. The
Representatives of each party will personally meet and attempt in good faith to resolve the
dispute. If the Representatives cannot resolve the dispute within 14 days, the matter will be

referred to senior management of Briarwood and Water Company for resolution. If these
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persons are unable to resolve the dispute within 30 days thereafter, a party that still believes the
dispute requires resolution may avail itself of the provisions of section 14.3.

14.3  Arbitration. If a party still believes a dispute requires resolution, after
following the procedures of Paragraph 14.2, that party will first give a detailed written notice of
dispute to the other parties setting forth the nature of the dispute. The Parties will then, upon
request of any party, be submitted for and settled by binding arbitration administered by AAA
before a single arbitrator. The arbitrator must have substantial experience with the water utility
industry. The arbitrator has no power to amend or modify this Agreement. Judgment on the
award rendered by the arbitrator must be entered in any court with jurisdiction.

14.4 Other Remedies. The preceding subparagraphs of this Paragraph 14 are

intended to set forth the primary procedure to resolve all disputes under this Agreement. It is
expected that all disputes that would traditionally be resolvable by a law court would be
resolvable under this procedures. However, the Parties recognize certain business relationships
could give rise to the need for one or more of the Parties to seek equitable remedies from a court
that were traditionally available from an equity court, such as emergency, provisional or
summary relief and injunctive relief. .Immediately following the issuance of any such equitable
relief, the Parties will stay any further judicial proceeding pending arbitration of all underlying
claims between the Parties. The Parties also recognize that the ACC has primary jurisdiction
over certain issues that may arise among and between the Parties that relate to the provision of
public utility service. Accordingly, this Article is not intended to prohibit any party from
bringing any such issues to the ACC for resolution or from taking any position at the ACC that
would be inconsistent with or barred by this Agreement or by collateral estoppel, res judicata or

other issues or fact-preclusive doctrines.
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14.5 Appeal. Within 30 days after the date of the arbitration award, a party
may appeal to the U.S. District Court for the District of Arizona, if such court has jurisdiction,
and otherwise to any state court of record in Arizona having jurisdiction, to vacate and remand,
or modify or correct the arbitration award for any of the grounds specified in the Federal
Arbitration Act.

14.6 Confidentiality. The arbitration proceedings will be conducted in secrecy.

Except as otherwise agreed by the Parties in writing, (a) the fact of the pending arbitration will
not be disclosed or confirmed by the Parties or the arbitrator to any person who is not a party to,
or called to testify at, the proceedings until the arbitration award has been made, (b) the
proceedings will not be recorded or transcribed in any manner, and (c) all documents, testimony
and records (other than the contract documents out of which the dispute arises) will be received,
heard and maintained by the arbitrator in secrecy, available for inspection only by the Parties,
their attorneys and by experts who must agree, in advance and in writing, to receive all such
information in secrecy. The secret information will not be described in the arbitration award in
such manner as to be commercially useful.

15.  Indemnification! Water Company is not responsible for the control, carriage,

handling, use, disposal or distribution of any water beyond the Point of Delivery. Each party
(indemnitor) to this Agreement agrees to indemnify and hold harmless the other party
(indemnitee) and its governing bodies, agents, directors, officers and employees for, from and
against any loss, damage or liability, including reasonable attorney’s fees, caused by a negligent
or intentionally willful action or inaction on the part of the indemnitor and its governing bodies,

agents, directors, officers and employees, including without limitation, claims for bodily injury,
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illness, death or damage to property. Each party assumes liability for its own negligent or
intentionally willful action or inaction arising out of the terms and conditions of this Agreement.

16.  Uncontrollable Forces. Neither party will be considered to be in default in the

performance of its obligations under this Agreement (other than obligations to make payments
due hereunder) when a failure of performance is due to Uncontrollable Forces. The term
“Uncontrollable Force” means any natural or artificial cause beyond the control of a party to this
Agreement that renders the party unable to perform its obligations, including but not limited to,
failure of or threat of failure of facilities, flood, earthquake, storm, fire, lightning and other
natural catastrophes, epidemic, war, riot, civil disturbance or disobedience, strike, labor dispute,
labor or material shortage, sabotage, government priorities and restraint by court order or public
authority, and action or inaction by, or failure to obtain the necessary authorizations or approvals
ﬁom, any governmental agency or authority, which by exercise of due diligence the party could
not reasonably have been expected to avoid and which by exercise of due diligence it is unable to
overcome. Nothing contained herein may be construed to require either party to settle any strike
or labor dispute in which it is involved.

17. General Provisions.

17.1 Effective Date. This Agreement is effective upon execution of the

Agreement by all parties.

17.2. Recitals Incorporated. All of the recitals made herein are incorpofated by

reference.

17.3 Authorized Representatives. Within 30 days after execution of this

Agreement, each party will designate in writing to the other party an authorized representative

(“Representative”) and an alternate (“Alternate”) to administer the provisions of this Agreement
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on behalf of the designating parties. An Alternate may act only in the absence of the
Representative. Written notice of a change of Representative or Alternate must be provided at
least 30 days before such change becomes effective. Arrangements or understandings of the
representatives pursuant to this Agreement must be in writing and signed by them, but
notwithstanding the foregoing, neither the Representatives nor the Alternates have authority to
amend this Agreement.

17.4 Binding Effect. The provisions of this Agreement inure to the benefit of

Vand be binding upon the respective heirs, personal representatives, successors and assigns of the
Parties, but no assignment or transfer of this Agreement or any interest therein is valid until
approved in writing by the other party. Such approval may not be unreasonably withheld.

17.5 Notices. Any notice given pursuant to this Agreement must be in writing
and be personally delivered or deposited in the United States mail, postage prepaid, certified and
return receipt requested to the Parties as follows:

To Water Company: Sun City West Utilities Company

P.O. Box 1687

Sun City, Arizona 85372
Attn: General Manager

To Briarwood: Briarwood Country Club
20800 N. 135™ Avenue
Sun City West, Arizona 85375
Attn: John Kauffmann,
General Manager

Notices are deemed given when personally delivered or, if mailed, five days after the deposit of
the notice in the U.S. mail. If a notice initiates the running of a time period for the performance
of, or compliance with, any obligation or duty set forth in this Agreement, the notice must be
sent certified, return receipt requested. Any party hereto must give written notice of a change of

address to the other party as provided above.
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17.6  Good Standing; Authority. Each of the Parties represents and warrants to

the other party: (a) that it is duly formed, validly existing and in good standing under all
applicable laws; and (b) that the individual(s) executing this Agreement on behalf of the
respéctive parties are authorized and empowered to bind the Parties on whose behalf each such
individual is signing.

17.7 Exhibits. Any exhibit hereto is incorporated herein by this reference with
the same force and affect as if fully set forth in the body hereof.

17.8. Attorney’s Fees. If any action is brought by any party with respect to its

rights under this Agreement, the prevailing party or parties are entitled to reasonable attorney’s
fees and court costs from the other party or parties as determined by the court.

17.9 Entire Agreement. The terms, covenants and condition of this Agreement

constitute the entire agreement between the Parties and no understandings or obligations not
expressly set forth herein are binding upon them. All prior and contemporaneous agreements,
representations and understandings of the Parties, oral or written, on the subject matter of this
Agreement, are hereby superseded and>merged herein.

17.10 Further Documentation. Each party agrees in good faith to execute,

deliver, acknowledge or record further or additional documents, approvals or consents as are
required or desirable in order to fully carry out the intent and purpose of this Agreement.

17.11 Goveming Law. This Agreement is made under and is governed by the

~laws of the State of Arizona. Subject to the provisions of Paragraph 16, all proceedings related
to this Agreement will be maintained in the courts of the State of Arizona (including the United
States District Court for the District of Arizona), which courts have jurisdiction over those

proceedings.
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17.12 Counterparts. This Agreement may be executed in any number of
counterparts, each of which is an original, but all of which constitute one and the same
instrument. The signature pages from one or more counterparts may be removed from such
counterparts and attached to a single instrument so that the signatures of all parties may be
physically attached to a single document.

17.13 Amendments and Modifications. This Agreement may be modified,

amended, rescinded, cancelled or waived, in whole or in part, only by a written instrument
executed by all parties.

17.14 Severability. If any provision of this Agreement is held to be invalid,
illegal or unenforceable under any applicable statute or rule of law, the provision is deemed null
and void, but the remainder of this Agreement remains in full force and effect.

17.15 No Partnerships. The Parties to this Agreement may not be deemed to

have formed a partnership or joint venture by their execution of this Agreement. The provisions
of this Agreement are not intended to be for the benefit of any person, firm, organization or
corporation not a party hereto and no such person or entity have any rights or cause of action
under this Agreement. s

17.16 Waiver. No delay in exercising any right or remedy will constitute a
waiver thereof, and no waiver by any party of the breach of any covenant of this Agreement may
be construed as a waiver of any preceding or succeeding breach of the same or any other

covenant or condition of this Agreement.

17.17 Compliance with Laws. Briarwood agrees to comply with all applicable

local, state and federal laws and permit requirements specifically including all requirements of

the Arizona Groundwater Code.
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17.18 Books and Records. Briarwood must establish and maintain books and

records pertaining to use of water under this Agreement, including data on water received and
used and any reports filed with ADWR. Subject to applicable laws and regulations, each party to
this Agreement has the right during office hours to examine and make copies of each other’s
books and records relating to this Agreement.

IN WITNESS WHEREOF, the Parties hereto have executed this Agreement on
the day and year first above written on behalf of Water Company and Briarwood by the
respective company officials.

SUN CITY WEST UTILITIES COMPANY

Date: /3/"//” By: Zy/@”’"“’

Y
Its: U,q,c Lo siden? & A/me.r(/ /%mf?r/

BRIARWOOD COUNTRY CLUB

Date: ﬂ// ?r’%a _
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EXHIBIT A

LOCATIONS OF USE AND POINTS OF DELIVERY
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EXHIBIT B

OPERATING AGREEMENT
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